
ADDENDUM A: Conflict Analysis and Informed Consent Requirements When Liability Insurer Proposes Lawyer To Defend Policyholder**

** Because of the imputation rule (MRPC 1.10), "lawyer" includes the lawyer's law firm.
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THE POLICYHOLDER'S RIGHT TO SELECT DEFENSE COUNSEL

Will confidentiality of all information relating to 
representation of the policyholder be protected as 
required by ABA Model Rule of Professional Conduct 
("MRPC") 1.6?  [MRPC 1.8(f)]

Yes No

Will there be any interference with the 
lawyer-client relationship  between the 
insurer-proposed defense counsel and the 
policyholder?  [MRPC 1.8(f)]

Yes

Lawyer may 
not represent 
policyholder

Lawyer may 
not represent 
policyholder

Will there be any interference with the 
independence of professional judgment  of 
the insurer-proposed defense counsel?  
[MRPC 1.8(f)]

Is there a significant risk that the insurer-proposed 
defense counsel's representation of the policyholder 
will be  materially limited by counsel's: (a) 
responsibilities to the insurer; or (b) personal interest;                                

or

If the insurer is a current client of the insurer-
proposed defense counsel, will counsel's 
representation of the insurer be directly adverse to 
the policyholder? [MRCP 1.7(a)]

No

Does the insurer-proposed defense counsel 
reasonably believe she will be able to provide 
competent and diligent representation to 
the policyholder, and will the representation 
meet the requirements of MRPC 1.7(b)(2) & 
(3)? [MRCP 1.7(b)]

Yes No

Lawyer may 
not 

represent 
policyholder

Has the policyholder given informed consent 
to the insurer-proposed defense counsel, 
confirmed in writing? [MRCP 1.7(b)]

Yes No

Lawyer may 
not represent 
policyholder

Lawyer may 
represent 

policyholder

Yes No

Lawyer may 
not represent 
policyholder

Yes No

Has the policyholder given informed consent 
to the insurer-proposed defense counsel's 
representation, after full disclosure of any 
circumstances that could impair counsel's 
duty of undivided loyalty and diligence?  
[Common law fiduciary duty]

Yes No

Lawyer may 
not represent 
policyholder

Lawyer may 
represent 

policyholder


